CAMERON ANDERSON ET AL
| BLA 98- 64 Deci ded February 13, 1998

Appeal s froma decision of the Oegon Sate Gfice, Bureau of Land
Managenent, denying a protest agai nst refund of mning clai mna ntenance
fees. RV 19689.

Afirned.

1 Mning dains: Generally--Mning Qains: Rental or
d ai m Mai nt enance Fees

Paynent of nai ntenance fees wll not be accepted for a
mning claimfoll ow ng i ssuance of a decision by the
Board of Land Appeal s invalidating the claimand while
an appeal fromthat decision is pending before the
Federal courts.

APPEARANCES Roger F. Derking, Esq., Portland, Qegon, for Appellants;
Karen Hawbecker, Esq., dfice of the Solicitor, US Departnent of the
Interior, Véshington, DC for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE ARNESS

Caneron and Robi n Anderson, Gary Hoefler, and Don Wirster have
appeal ed froman Qctober 23, 1997, Decision of the Oegon Sate Ufice,
Bureau of Land Managenent (BLM, denying their protest of BLMs decision to
refund mning cl ai mnai nt enance fees paid for the WIson A acer Mning
claim(CRWC 19689), follow ng issuance of Gary Hoefler, 127 IBLA 211
(1993), a case finding the claimwas properly declared null and void ab
initio. The nai ntenance fees were paid by Appel |l ants pursuant to
provi sions of the Qmibus Budget Reconciliation Act of August 10, 1993, 30
USC 88 28f through 28k (1994), and inpl enenting regulations at 43 CF. R
8§ 3833.1-5 through 3833.1-7. The BLMDecision cited Board precedent and
found that, consistent wth BLMInstructi on MenorandumNo. (1M 98-01,
dated Septenber 29, 1997, Appellants were not required, while their appeal
of this Board' s Decision was pendi ng before the Federal courts, to continue
to pay cla mnai ntenance fees for the invalid clam
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Appel lants argue that this finding is in error, and that provisions of
30 US C 88 28f through 28k (1994) require continued paynent of
nai ntenance fees for their claim notw thstanding that the cla mwas
declared invalid by the Departnent. It is contended that no regul ati ons
have been pronul gated to provide for the return of nai ntenance fees in
cases such as this, and that IM98-01 is not such a regul ati on, not havi ng
been publ i shed in conformty to the Admnistrative Procedure Act, 5 US C
8§ 553(B) (1994). Appellants take the position that return of their fee
paynents i s unaut hori zed and prenmature, since the natter renains to be
resol ved in the Federal courts.

[1] The claimat issue, CRMC 19689, was not subject to the operation
of the nai ntenance fee provision of 30 US C 8§ 28f(a) (1994), because the
1993 Decision declaring it void was on appeal to the Federal courts, and
there has been no show ng that the effect of that Decision was ordered to
be stayed pending appeal. A mining clai nant need not pay nai ntenance fees
for a claimdeclared void while an appeal is pending, if, after the appeal
was taken, the Board or a court does not stay the decision. See Mchael E
Haggerty, 142 | BLA 104, 105 (1997); Jerry Gover DB/ A Kingston Trust, 141
| BLA 321, 324 (1997).

The cited cases apply the followng instruction appearing in | M98-01,
whi ch, as Appel lants argue, has not been promul gated as a regul ati on:
"Wien a mning clainant seeks judicial reviewof a final Interior decision
in a Federal court, the clainant is under no obligation to naintain the
claim You cannot accept nai ntenance filings for a cla mwhich the
Qvernnent denies its existence [sic]." 1d. at 3. Notw thstandi ng that
this instruction is not a published rule, It is a practice reasonably
premsed on a conclusion that, unless a decision declaring a mning claim
invalidis stayed, there is nothing upon which to base fee col | ecti on,
there being no clai min exi stence upon which the fee depends. Whlike the
situation where fees are required to be collected, see, e.g., 43 CFR 8§
3833.1-5(b) (requiring paynent of the mai ntenance fee), no authority can
logically be required to refuse paynents not required by the exi stence of a
mning claim

Appel  ants have not shown that it was an error for BLMto refuse to
accept a mai ntenance fee paynent for a claimfollow ng invalidation of that
claimon the records of the agency, in the absence of a show ng that the
effect of the Decision invalidating the cla mhas been stayed pendi ng
appeal . This conclusion finds support in IM98-01, which states that,
shoul d reversal of the agency position concerning claimvalidity occur,
affected clai nants shall be given notice that the obligation to nake
paynent of nai ntenance fees revived when the claimwas reinstated. The
claimant shall then be allowed to "pay the annual nai ntenance fee or, if
qualified, file a snall mner waiver wth affidavits of |abor for each
August 31st deadl i ne whi ch passed during the pendency of the appeal." 1d.
at 2.
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Accordingly, pursuant to the authority del egated to the Board of Land

Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, BLMs Deci sion
is affirned.

Franklin D Arness
Admini strative Judge

| concur:

Bruce R Harris
Acting Chief Administrative Judge
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